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3. (1) Subject to the provisions of this section, each of the parties to a marriage shall have the

like right to bring proceedings against the other in respect of a wrongful or negligent act or

omission, or for the prevention of a wrongful act, as if they were not married.

4. "(2) Where any such proceedings are brought by one of the parties to a marriage against the

other during the subsistence of the marriage, the court may dismiss the proceedings if it

appears that no substantial benefit would accrue to either party from the continuation thereof;

and it shall be the duty of the court to consider at an early stage of the proceedings whether
the power to dismiss the proceedings under this subsection should or should not be exercised.
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Jurisprudential and legal Analysis of Custody of a Child
(Received on: 2018-05-27; Accepted on: 2018-08-21)

Ali Sharifi *
The present article tries to define custody clearly and specify its different aspects.
The researcher is to clarify whether the custody is right or is responsibility or is it
waiver or nonwaiver. The author maintains that custody is a right for mother and
is right and responsibility for father; so it is waived from mother and is not waived
from father. Period of time of the custody of mother and father is another subject
that has been dealt with in detail. The conclusion is that despite the common idea
of jurists, the right of custody is for mother up to 7 years, be a boy or a girl and after
that it is with the father, unless the interests of the child requires different decision.
Also it has been revealed that the claim that after mothers’ marriage her custody is
lost is undocumented.

Key words: Custody, Right, Responsibility, Guardianship.

s PhD student of jurisprudence and criminal law. International University of Almustafa,
majooya@gmail.com



9 / Jurisprudential and Legal Studies of Woman and Family

Father’s Permission in Temporary Marrriage of
Adolescent’s Virgin Maid

(Received on: 2018-06-14; Accepted on: 2018-08-21)

Mahdi Sajjadi Amin *
In most of the juridical debates, the guardianship of the father in the marriage of an
adolescent’s virgin maid has been considered necessary without any distinction
between temporary marriage and permanent marriage. Examining the related
traditions that are the main causes of differences in jurists’ views, however, reveals
that the domain of guardianship is more limited in temporary marriage than
permanent marriage. The traditions can be classified into five group and they all
show that when a maid is capable of managing her affairs independently, she is
independent in getting marriage, whether temporary or permanent. But if she is not
able to, and is under the control of his father (Bayn ul Abavayn) and defloration is
going to be done in marriage, the permission of the father is necessary; he should
consider the interests of the maid. Yet when penetration is not going to happen in
marriage, the guardian permission is not necessary and the virgin maid can marry on
her own choice.

Key words: Guardian Permission, Temporary Marriage Contract, Virgin maid,
Temporary Marriage, Legal Guardian, Guardianship.

s Assistant Professor. Department of Jurisprudence and Law.Research Center of Woman and Family,
msajjadiamin@yahoo.com
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Nationality and Gender: A Gender-Based Perspective on
the Children's Nationality in the Iranian Laws

(Received on: 2018-08-04; Accepted on: 2018-08-21)

Mostafa Danesh pajooh™®

The difference between the patrilineal and matrilineal roles in terms of granting the
Iranian nationality by birth and subordinate nationality to the children in the Iranian
nationality laws has led those whose perspective on the legal issues is a gender-
based view to condemn the Iranian nationality laws to the gender discrimination, as
a whole, or at least, in the mentioned cases and they are seeking a modification of
the current laws with an equality-based orientation (often feminist orientation). After
a logical analysis of related logical materials and thinking of mentioned perspective,
this article concludes: First, the legal system of Iranian nationality is not based on
the difference and in many cases, it is based on the equality; second, in the cases of
difference, such as mentioned cases, the difference does not have a gender nature;
third, the mentioned differences are not based on logical and convincing
foundations, so it is important to modify the laws by logical-legal solutions.

Keywords: Truth of Nationality, Nationality and Gender, Gender Equality in
Nationality, Gender Inequality in Nationality.

s Academic staff of Research Institute of Hawzah and University, mdanesh@rihu.ac.ir
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Gender and Punishment in Iran’s Law and
Jurisprudence

(Received on: 2018-08-01; Accepted on: 2018-08-21)

Azam Khoshsorat Movaffagh*
Mohammkan Kazemi**

At first glance, due to the identicalness of the nature of men and women, it doesn’t
seem that feminity and masqulinity have any important effect on committing crime
and punishment. However, studying the Islamic criminal texts and Iran’s
punishment law reveals that gender plays a role in punishment: punishment
exemption, way of punishment, and even the degree of punishing. To find out
whether women are exempted or mitigated, or men are also exempted, and which
ones are supported by Shariah, it is necessary to reckon al the criminal cases that
differ in men and women. The present article studied the exemption and mitigation
of punishment in men and women separately. It comes to the conclusion that there
are some mitigations of punishment for women in crimes such as incest, leshianism,
apostasy, and there are some reduced punishments for men in the crimes such as
theft of children, gazf, murder of the children, and adultery. The important point is
that gender has not any role in different legislation of punishment.

Key words: Gender, Punishment, Differences of Man and Woman, Criminal Law,
jurisprudence.

% Assistant Professor of Family Law at the University of Religions and Dinamination,
akhoshsorat@yahoo.com

% Ph.D. student of jurisprudence of international University of Al-Mustafa, Correspondent Author,
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Gender Justice
(Received on: 2018-07-23; Accepted on: 2018-08-21)

Fariba Alasvand *
Although the gender justice has been employed by opponent discourses in Islamic
and non-Islamic countries, it is in need of alyzingly scrutinizing. There is raised a
question mark over if gender justice is a comprehensive term to arrive at a common
ground of ending up the oppression againts women. Investigating articles and texts
having been utilizing that word so as to analyze, theorize or make strategies, it can
be inferred that the term is not used in the same sense, but indicate variant concepts.
its expansive interpretability subject to the interpretability and indeterminacy of the
two terms, justice and gender, in the theoretical contemporary age, has led to the
lack of adequate understanding in women' studies and legal approaches toward
women, what can be more observed between Islamic and non-Islamic atittudes. To
prove the statement, the paper is to deal with the following two aspects:
1. the background of applying "gender justice" in international and foreign
documents about women.
2. Iranian researchers' perception of "gender justice".

Keywords: Gender Justice, International Documents, Justice Theory, Gender,
Equality.

s Assistant Theoretical Foundations woman and family research center, alasvand.f@gmail.com
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A Comparative Preview of the Rights of Civil Liability
in the Relations of Couples

(Received on: 2018-06-25; Accepted on: 2018-08-21)

Seyyed Mehdi Dadmarzi *
In general it seems that the topic "civil liability in the relations of couples™ is one of
the new areas of Iranian law studies. In this article I have provided a preliminary
look to this issue, while demonstrating the importance of subject, especially in sex
relations between couples, and with referring to the sources of Shiite jurisprudence
and foreign articles it have been introduced some subjects to improved researches on
civil liability in family law. Then | took a look at some important terms and
principles that are concerned with this topic. So i have introduced at the first time,
an important common law Doctrine that called the™ Doctrine of inter spousal tort
immunity" with the reflect of this doctrine in English and American legal systems
until present days. During the explaining of Iranian law system approach to this
theory | have mentioned critically the root of doctrine in Western law.

Key words: Civil Liability, Torts Law, Family Law, Common Law, Doctrine Of
Immunity.

s Assistant Professor, Faculty of Law, Qom University, dadmarzism@yahoo.com
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Jurisprudence and Family Law Capacities in Legal
Convergence of Muslim’s World

(Received on: 2018-07-22; Accepted on: 2018-08-21)

Javad Habibitabar *
Siamak Qiyasi **

Family is the oldest community that is the origin of large human society from
different aspects. This large institution that is influenced by its complex topic, and is
constituted of human communities, is a complicated category that legal systems of
the world, despite their disagreements in the basics, have considered its importance
in their countries’ principles. In Islam, family law constitutes an important part of
laws and ethics. So it is necessary to study and reread the capacities of family law in
legal unity of Muslim’s world. In the present article, we are to examine the status of
family law in Islam and its role in unifying Muslim’s world. So after clarifying the
commonalities, we deal with the evidence of both sects, and seek to approach the
noncommonalities by using the Islamic law and observing reservation right. The
method of the research is analytical-descriptive and is based on library information.

Keywords: Encounter, Family Law, Islamic Law System, Comparative Law, Legal
Unity.

s High Professor of Qom Seminary School and Faculty Member o f International University of Al
Mustafa, prof.javadhabibitabar@yahoo.com
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